IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JACQUELI NE ROWNLAND, ClVIL ACTION
Adm nistratrix of the Estate :
of Robert Rowl and (a/k/a
Roberto Roll and; a/k/a James
Moody) ,
Pl aintiff,
v. : No. 97-2143
CI TY OF PH LADELPH A, et al.

Def endant s.

VEMORANDUM
R F. KELLY, J. OCTOBER 28, 1997

Before this Court is Defendants’ Mdtion for Summary
Judgnent pursuant to Rule 56 of the Federal Rules of Cvil
Procedure. This action was brought by Plaintiff as
Adm nistratrix of the estate of her son, Robert Row and,
asserting clains based on a state-created danger, Eighth
Amendnent violations, failure to supervise and train, and state
wrongful death and survival actions. For the reasons that
foll ow, Defendants’ Mdtion is granted.

| . Background

On Decenber 6, 1993, Defendant Edward Pi nsky, Personnel
Oficer with the Philadel phia Prisons, issued a menorandum
stating that a correctional officer trainee nust always be under
t he gui dance of a full-performance officer. Approximtely two

nont hs | ater, Defendant Thonmas Costell o, the Acting Comr ssioner



of Prisons, issued another nmeno restating and further explaining
this instruction. The neno explained that “[t]his does not nean
cl ose, constant contact for the entire tour of duty.”
Plaintiff’s Ex. A Further, Costello’ s nenp stated that trainees
shoul d not be assigned to a one-officer post, but could be |eft
al one for specific periods.
Robert Row and was incarcerated in the Phil adel phia
House of Corrections (HOC). On March 30, 1995 Row and was
lifting weights in the HOC gymasi um during an i nnate basket bal
gane. During the gane, Row and taunted another inmate, Janes
Catlett, who was playi ng basketball and whose team was | osi ng.
After the gane, Rowl and approached Catlett. Catlett punched
Rowl and, who fell backward and struck his head on the gymasi unis
concrete floor. Rowand s injuries ultimately proved fatal.
Catlett was tried and convicted of second degree nmansl aughter.
One correctional officer trainee was on duty in the gym
on the norning Rowl and was fatally injured. The trainee, Xavier
Beaufort, did not witness the physical altercation between
Rowl and and Catl ett because he had been called to the gate by
anot her officer. Wen Beaufort returned to the gymasi um area
and di scovered Rowl and |ying on the floor, he summobned a response
team whi ch arrived shortly thereafter

Il. Standard

Summary judgnent is proper if “there is no genuine



issue as to any material fact and the noving party is entitled to
a judgnment as a matter of law” Feb. R Qv. P. 56(c). The
movi ng party has the burden of informng the court of the basis
for its notion and identifying those portions of the record that
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). The non-

nmovi ng party cannot rest on the pleading, but nust go beyond the
pl eadi ngs and “set forth specific facts showng that there is a
genui ne issue for trial.” Feb. R Qv. P. 56(e); Celotex, 477
US at 324. If the court, in viewng all reasonabl e inferences
in favor of the non-noving party, determnes that there is no
genui ne issue of material fact, then summary judgnent is proper.

Celotex, 477 U S. at 322; Wsniewski v. Johns-Manville Corp., 812

F.2d 81, 83 (3d Gir. 1987).
[11. Discussion
St at e- Cr eat ed Danger

The Plaintiff clainms that the assignnment of a trainee
to the gymmasiumgives rise to a claimunder the state-created
danger theory. The Third Grcuit recently held that the state-
created danger theory is a viable nechanismfor establishing a
constitutional violation under 42 U S.C. 8§ 1983 (“Section 1983").

See Kneipp v. Tedder, 95 F.3d 1199 (3d Cir. 1996). |In Kneipp,

the court applied a four-elenent test for state-created danger

cases:



(1) the harmultimately caused was foreseeable and fairly
direct; (2) the state actor acted in willful disregard for
the safety of the plaintiff; (3) there existed sone

rel ati onship between the state and the plaintiff; (4) the
state actors used their authority to create an opportunity
t hat ot herwi se would not have existed for the third party’s
crime to occur.

ld. at 1208 (quoting Mark v. Borough of Hatboro, 51 F.3d 1137,

1152 (3d Cir. 1995)). In Kneipp, a police officer, after
stoppi ng an intoxicated couple, left the wonman al one to wal k hone
on a cold night. The woman eventually fell and suffered injuries
resulting fromthe fall and the cold. The Third GCrcuit found
that the state-created danger theory was a vi abl e nechani sm for
establishing a constitutional claimunder Section 1983. Kneipp,
95 F. 3d at 1211.

Applying the elenents to the facts of this case,
Plaintiff is unable to establish a Section 1983 cl ai munder the
state-created danger theory. Plaintiff contends that the
assi gnnent of a trainee created a danger, but there is no
evidence that the harmultimately caused to Rowl and was
foreseeable, particularly when the trainee was assigned to the
gymasium There is no evidence of any altercation between
Rowl and and Catlett prior to the basketball gane.

In order to support a claim the action nust | eave a
di screte plaintiff vulnerable to foreseeable injury. Mrk, 51
F.3d at 1153. Unlike Kneipp, where the plaintiff was |eft alone

and clearly susceptible to the injury that occurred, the nere



assi gnment of Beaufort to the gymdid not | eave Row and
vul nerable to any foreseeable injury. Further, there is no
evidence to establish that the assignnent of Beaufort was done
wth willful disregard to Row and’s safety. Assum ng that there
was a special relationship between the state and Rowl and, there
is no evidence indicating that the Defendants used their
authority to create the opportunity for Catlett to kill Row and.
The nmere assignnment of a trainee did not nake Row and nore
vul nerable to this injury. There is no evidence of specific
know edge by the Defendants of Row and’ s susceptibility to this
injury. Therefore, sunmmary judgnment nust be entered for
Def endants on this claim
Ei ght h Amendnent

The treatnment a prisoner receives in prison and the

condi ti ons under which he is confined are subject to scrutiny

under the Eighth Arendnent’s prohibition of cruel and unusual

puni shments. Helling v. MKinney, 509 U S 25, 31 (1993).
Prison officials have a duty to protect prisoners from viol ence

at the hands of other inmates. Farner v. Brennan, 511 U S. 825,

833 (1994). But not every injury suffered by one prisoner at the
hands of another |leads to constitutional liability for prison
officials. In order for prison officials’ conduct to violate the
Ei ght h Arendnent, the deprivation alleged nust be sufficiently

serious, and prison officials nust have a sufficiently cul pable



state of m nd. ld. at 834; Hamilton v. Leavy, 117 F.3d 742, 746

(3d CGr. 1997). To be sufficiently cul pable, the state of m nd
nmust be one of “‘deliberate indifference’ to inmate health or
safety.” Farner, 511 U S. at 834. “Deliberate indifference” is
a subjective standard; the official nust know of and disregard an
excessive risk to inmate health or safety. |1d. at 837.

Appl ying this subjective standard, there is no evidence
to support the allegation that Defendants acted with deliberate
i ndi fference. Beaufort, although a trainee, had conpleted
intervention training. He also possessed a radio with which to
contact other corrections officers if needed. There are no facts
establishing that Rowl and was in particul ar danger of an attack
fromanother inmate. Further, Plaintiff offers no evidence to
support the allegation that Defendants were subjectively aware of
arisk tothe inmates or Rowand in particular. Thus, there is
no evidence that in assigning Beaufort to the gym Def endants knew
of and di sregarded an excessive risk to inmate health or safety.
Therefore, Plaintiff’s Eighth Arendnent claimis neritless.

Failure to Train and Supervise

Counts Ill and IV of Plaintiff’s conplaint are agai nst
all individual Defendants and the City, respectively, based upon
their alleged failure to supervise, train, and instruct officers
in Philadelphia s prison system |In Count |1V, Plaintiff alleges

that the CGty's failure to instruct and train violated Row and’ s



Fourth Amendnent right to be secure in his person and to be free
from unreasonabl e sei zure, and his Fourteenth Amendnent right to
equal protection. A nunicipality can be |iable under Section
1983 only where official policy is the noving force behind the

constitutional violation. Monell v. Dep’'t of Soc. Servs., 436

U S 658, 694 (1978). A Section 1983 claimcan be based upon
i nadequacy of training only where the failure to train anmounts to
deli berate indifference to the rights of persons with whomthe

officers cone in contact. Cty of Canton v. Harris, 489 U. S.

378, 388 (1989). There nust be a causal nexus between the
deficiency in training and the plaintiff’s injuries. Reitz v.

County of Bucks, No. 96-1934, 1997 WL 547942, at *6 (3d Cr.

Sept. 8, 1997); Kneipp, 95 F.3d at 1212.
Plaintiff contends that the nmenos from Def endants
Pi nsky and Costello created a policy of ensuring that trainees
wer e al ways under the guidance of a full-performance | evel
correctional officer, and a policy of not assigning trainees to
one-of ficer posts. There is insufficient evidence to indicate
that these nenos constituted a policy of the Defendant Cty.
Even assuming that this was the Gty's policy,
Plaintiff offers no evidence to establish that the assignnent of
Beaufort to the gymasi um wi t hout constant contact w th another
of ficer ampbunts to deliberate indifference on the part of the

Def endants. There is also no evidence that the City acted with



deliberate indifference in its training of Beaufort, particularly
inlight of the fact that, although a trainee, he had received

training in intervention. Further, the causal nexus between the
Def endant’ s actions and Row and’s death is far too attenuated to

permt recovery. See Best v. Essex County, 986 F.2d 54, 57 (3d

Cr. 1993) (finding that the connection between prison
overcrowdi ng and an inmate’s assault was too weak to permt
recovery).

In order to establish nmunicipal liability under Section
1983, Plaintiff nmust show that one or nore of the individual
Def endants violated Row and’ s constitutional rights. Were there
is no constitutional violation by a municipal enployee, there can

be no liability on the part of the municipality. Gty of Los

Angeles v. Heller, 475 U. S. 796, 799 (1986).

In order to hold a supervisory official |iable under
Section 1983 for failure to train or supervise, the plaintiff
must: (1) identify with particularity what the supervisory
official failed to do that denonstrates his deliberate
indifference, and (2) denonstrate a close causal relationship
between the identified deficiency and the ultimate injury. Kis

v. County of Schuylkill, 866 F. Supp. 1462, 1474 (E.D. Pa. 1994).

Plaintiff has not nmet these requirenents. There is no evidence
of deliberate indifference on the part of any of the individual

Def endants. The causal rel ationship between any of the



Def endant’ s actions and Rowl and’ s death is tenuous. Therefore,
summary judgnent nust be entered for Defendants for these clains.
Qualified Imunity

Def endants argue that they are entitled to qualified
immunity for their actions. Qualified inmunity shields
governnent officials perform ng discretionary functions from
civil damages liability as long as their actions could reasonably
have been thought consistent with the rights they are alleged to

have violated. Anderson v. Creighton, 483 U S. 635, 638 (1987).

The Supreme Court has held that an official is entitled to
qualified imunity unl ess he knew or reasonably shoul d have known
that the action he took within his sphere of official
responsibilities would violate the plaintiff’s constitutional

rights. Harlowv. Fitzgerald, 457 U S. 800, 815 (1982).

Even proceedi ng under the assunption that Row and’ s
constitutional rights were violated, Plaintiff cannot prevail.
Plaintiff offers no evidence that Defendants knew or reasonably
shoul d have known that the assignnent of a trainee and the
failure to acconpany himat all tinmes would violate Row and’ s
constitutional rights. Therefore, Defendants are entitled to
qualified i munity.

Pendent State C ains
I n Pennsyl vani a, state |aw cl ai ms brought agai nst

nmuni ci pal entities are subject to the linmtations inposed by the



Political Subdivision Tort Cains Act (“PSTCA”), 42 Pa. C. S. 8
8541 et seq. The PSTCA provides, in pertinent part: “Except as
ot herwi se provided in this subchapter, no |ocal agency shall be
|iable for any damages on account of any injury to a person or
property caused by any act of the |ocal agency or an enpl oyee

t hereof or any other person.” 42 Pa. C S. 8§ 8541. None of the
exceptions are relevant in this case. See 42 Pa. C. S. § 8542.
Therefore, Plaintiff cannot maintain these state |aw cl ains
against the Gty.

Plaintiff argues that the individual Defendants are
still subject to liability because the PSTCA renoves imunity
from i ndi vidual defendants whose acts constitute “actual malice
or willful msconduct.” See 42 Pa. C.S. 8 8550. Actual nmalice
and wi |l ful m sconduct are defined as “action taken either wth
the desire to bring about a particular result or with the
awar eness that the result which foll owed was substantially

certain to ensue.” Herman v. Cearfield County, 836 F. Supp.

1178, 1189 (WD. Pa. 1993), aff’'d, 30 F.3d 1486 (3d Cir. 1994)

(citing Evans v. Phil adel phia Transp. Co., 212 A 2d 440, 443 (Pa.

1965)). Plaintiff has not offered any supporting evidence that
even renotely indicates actual malice or willful m sconduct on
the part of the individual Defendants. Therefore, Plaintiff
cannot mmintain state |aw clai ns agai nst the individual

Def endant s.

10



I V. Concl usion

In summary, Plaintiff has failed to establish the
el ements necessary for a Section 1983 state-created danger claim
Plaintiff is unable to offer any evidence of deliberate
indifference on the part of Defendants as required for an Eighth
Amendnent claim Further, Plaintiff can show neither deliberate
i ndi fference nor the causal nexus required for the failure to
train and supervise clainms. Defendants are also entitled to
qualified imunity on these clains. Plaintiff’'s state | aw
wrongful death and survival clains are barred by the PSTCA
Therefore, summary judgnent will be entered for the Defendants on
all counts.

An appropriate Order follows.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JACQUELI NE ROWNLAND, ClVIL ACTION
Adm nistratrix of the Estate :
of Robert Rowl and (a/k/a
Roberto Roll and; a/k/a James
Moody) ,
Pl aintiff,
v. : No. 97-2143
CITY OF PH LADELPH A, et al.,

Def endant s.

ORDER

AND NOW this 28th day of QOctober, 1997, upon
consi deration of Defendants’ Mtion for Summary Judgnent and all
responses thereto, it is hereby ORDERED that said Mdtion is
CGRANTED.

BY THE COURT:

Robert F. Kelly, J.



